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1.
 BRIEFING REMIT
In July 2004, the UK Food Group (UKFG) asked the British Institute of International and Comparative Law (ICL) to prepare a briefing on the relevant EU legal framework.  The UKFG requested that the briefing should also include proposals that could be of assistance to the UKFG network in developing an EU wide campaign calling for legislation to curb the power of supermarkets. Members of the UKFG along with others have lobbied in the UK for a statutory Code of Practice to regulate supermarkets in their dealings with suppliers.

This briefing note is intended for UKFG network members and other CSOs campaigning across Europe for more equitable polices for small farmers faced with increasing supermarket power in the food supply chain. Its aim is to provide a realistic assessment of the opportunities for CSOs to influence EU policy, and to also to provide information and analysis that could be of assistance to UK CSO’s in their work to influence EU policy.   Some material about the laws of other EU member states is included to assess EU and UK policies and to provide arguments in lobbying in the EU and domestic process. A draft of this report provided the basis of a campaign meeting in the UK in September 2004, and it’s hoped that this analysis will provide a useful background to support CSO campaign initiatives across Europe.

2.
SUMMARY OF CONCLUSION AND RECOMMENDATIONS

In the report, a strategy is set out which contains two main elements: 

(1) the monitoring of mergers and the making of submissions on a regular basis, and 

(2) monitoring developments in both European and national legislation and active participation in this respect too. 

The aim of competition law is limited, and traditionally limited to the protection of consumer interests.  Until the problem of ‘buyer dominance’ is recognised as a significant problem by the European Commission, there is little chance of farmers and small suppliers succeeding in actions for abuse of dominant position. The Commission is unlikely to take action to limit below cost selling, introduce a code of conduct or limit retail floor space.  

In our view, it is the law of merger regulation (at both EU and UK level) rather than European competition law (Articles 81 and 82 EC) that will be of most use to the UKFG and is in this area that our recommendations are based.

The first of the two main elements of the proposed strategy, (1) the monitoring of mergers and the making of submissions on a regular basis, would entail that the UKFG:

a.
Intervene in retail mergers notified to the European Commission and notified to national competition authorities, particularly those notified to domestic competition authorities as a result of Regulation 1/2003 EU. 

b.
Intervene in other competition cases which are formally notified to the Commission, such as IRTS (International Retail and Trade Services) and similar cases.
c.
Make formal and informal submissions to national competition authorities and government officials, either in response to official requests or on own initiative.

d.
More generally the UKFG should get into the habit of making their views known to the authorities (especially DG Competition and Internal Market and the national competition authorities) on a regular basis. It is the experience of other lobbying groups that persistence pays off and eventually the Commission is likely to take account of the UKFG demands,

e.
To assist with lobbying the Commission we recommend that the UKFG look for like minded organisations in Brussels and in other member states.

f.
In general the UKFG needs to maintain a consistent line of argument, regularly intervening and promoting the same issues time and time again.

The second of the two main elements of the proposed strategy, (2) the monitoring developments in both European and national legislation and active participation in this respect, would entail that the UKFG followed points c.-f. above also in respect to legislation.  To some extent, the argument developed for one use, may be employed for the other purpose.  In an EU context, the European Parliament becomes a further institution to focus on, as with Parliament in the UK.   

3.
COMPETITION LAW BACKGROUND

The way in which farmers today face large retailers, gives rise to many issues.  Some are related to agricultural policy and urbanism, market power, others to human rights and other categories of rights. Competition law is one of the policies that may have an impact but it will only address a few of the concerns of farmers’ groups. 

Here are some of the limitations on competition law in the defence of farmers’ interests.  First, competition law’s main objective is to ensure market efficiency and ultimately to protect the consumer. It can thus only be an indirect help to farmers. 

Competition law, at both national and EU level, is limited geographically.  At an EU level, the principle of subsidiarity further limits the reach of the law.  This makes it difficult for farmers in the developing world to bring competition claims against EU companies for the effect their actions have on markets outside of the EU. This report focuses on the legal situation of farmers and small suppliers inside the European Union.

The report draws upon ICL’s expertise developed through the global trading project which analysed competition and regulatory issues relating to suppliers and retailers across Europe. It examines the current position of European law, looks at possible future legislation and goes on to provide a number of recommendations for UKFG action in lobbying for future policy and legal developments. The research builds also on further consultation, using questionnaires, with a number of policy makers in DG Competition and the Office of Fair Trading.

In addition to a range of aspects of EU competition law including merger regulation, the prospect of future legislation is examined in the areas of a European code of conduct, regulation of below cost selling and action to limit the size of supermarket developments is considered. The report then goes on to give an indication of the future direction of EU policy and to provide a number of recommendations as to how the UKFG might influence these developments.

4.
MERGER REGULATION AND CROSS BORDER ALLIANCES

In our view, it is in merger regulation that European law is likely to be of most use to the UKFG. This process provides significant opportunities for the UKFG to lobby effectively to block pan-European supermarket mergers and alliances. In our interviews, Commission officials have made it clear to ICL that it regards the increased concentration in the supermarket sector as a growing area of concern.

All mergers and joint ventures (concentrations) that meet certain quantitative thresholds (of global and European turnover and European presence of the companies) must be notified to the Commission. These will apply to supermarket alliances which may be notified as a merger or as a joint venture. The Commission has exclusive competence to review such mergers.  The Commission can refer cases to national competition authorities if the concentration significantly affects competition in a market within a Member State, which presents all the characteristic of a distinct market. In this case, national competition law applies. 

Until 1 May 2004, the Commission prohibited mergers that could create or strengthen a dominant position. On this basis, the Commission, which has rendered around 2,400 decisions, prohibited only 18 mergers (1% of the decisions) and subjected mergers to undertakings in 165 cases (7%). In the food retailing sector, the Commission started to show more concern about the level of concentration in this sector with the prohibition of the merger of two leading food retail chains in Finland, Kesko and Tuko. The Commission also made the mergers in the cases of Rewe/Meinl and Carrefour/Promodès  conditional on the companies agreeing to a number of undertakings designed to ensure that competition was not harmed. In the assessment of these proposed mergers, the Commission recognised the importance of analysing the implication of the transaction from the supplier’s perspective.

Since 1 May 2004, the test to assess mergers has changed and evidence of dominance is no longer required. The new test states that a merger must be blocked if it would “significantly impede effective competition in the common market or in a substantial part of it, in particular as a result of the creation or strengthening of a dominant position”. This change in the test applied by the Commission provides significant scope for the UKFG to lobby the Commission on behalf of its members, as there is now a greater opportunity for the Commission to take into account the concerns of farmers and small suppliers. 

Recommendations:

1.
When a proposed merger is notified, it is published by in Official Journal by the Commission and any interested third party has the possibility of communicating its concern to the Commission and the opportunity to be heard.  Farmers’ organisations and NGOs should make the most of this opportunity by intervening in each and every notification of a merger or joint venture. This is an easy and cost effective way to raise arguments directly with the principal decision makers.

2.
In lobbying the Commission the UKFG members may find some of the following ideas useful starting points for advocacy:

a.
The European Commission has effectively abandoned the demonstration of dominance not only in the wording of the regulation but also in its practical application of the test. It is of great significance for suppliers given that retailers rarely enjoy an absolute dominance, while further concentration through mergers or joint ventures always increases their buyer power.

b.
There is a need to take into account disparity in dependency levels: this was discussed to some extent in the Kesko/Tuko  and Rewe/Meinl   cases but it is made much clearer in the UK Competition Commission report on supermarkets. A large supermarket will account for a very large proportion of any given supplier’s sales but that supplier will only account for a tiny proportion of that retailer’s purchases. Thus for example Tesco will account for around 25% of most national suppliers' sales but the average supplier only accounts for 0.0024% of Tesco's purchases. Even the very largest supplier only accounts for about 2% of Tesco's purchases.  In the case of a farmer or small supplier they may well be even more dependent on an individual retailer if they have an exclusive or semi-exclusive contract and in which case the supplier is totally dependent on that retailer. In any event, a small supplier will represent a tiny proportion of any large supermarket's purchases.

c.
The impact of supermarket growth on social and welfare issues should be argued, even though these issues will not be determinative. For example, there is a need to take into account factors other than "pure competition" principles in order (a) to protect small shopkeepers against large supermarkets, (b) to protect small suppliers (especially farmers) which is a much stronger argument for the French and southern Europeans than it is in the UK, (c) to protect vulnerable consumers (for example those without cars who cannot easily get to supermarkets), (d) to preserve the environment (i.e. preventing excessive development of new supermarkets, with consequential adverse effects on town centres) and (e)  to control the ever increasing encroachment of supermarkets on our lives. 
d.
With the modernisation of Competition Law and the new merger regulation, the Commission has committed itself to adopting a more economic approach. UKFG members should argue that any increase in buyer power has a number of anticompetitive impacts such as: decrease of the prices of commodities, decrease in investment, disincentive for the next generation to enter farming and the need to preserve the farming sector in Europe’s long term strategic interests.

It is likely the UKFG will find the Commission less responsive to arguments that promote the interests of farmers from the developing world as opposed to arguments that promote the interest of farmers in the EU. This assessment is based on the tension between two considerations.  The first is the need to support farmers from the developing world who can supply cheap fruit, vegetables and other commodities.  The other is the disadvantages that imports from the developing world have on the European market.  This can be split into two effects: first, the direct adverse impact on UK and European farmers who cannot produce as cheaply, and, second, the negative effect on the environment through excessive transport costs for non European imports.

5.
UK MERGER REGULATION

The Enterprise Act 2002 introduces a new regime for the assessment of mergers and markets in the UK.  As a result, the Office of Fair Trading (OFT) and Competition Commission (CC) conducts in-depth inquiries into mergers, markets and the regulation of the major regulated industries. The OFT surveys all mergers and decides which should be further investigated by the Competition Commission, who will then make a decision on the appropriate remedies to be enacted.  A good example of how the Competition Commission may decide was shown in the Safeway Plc. Case.   In said instance, the Competition Commission after examining bids from the major national supermarkets, i.e. Tesco, Sainsbury’s, Asda and Morrisons, ruled that the only the latter should be allowed to proceed in view that the success of the first three would lead to a substantial lessening of competition.

Under the legislation which the Act replaces, the Commission had to determine whether matters were against the public interest.  Currently, it is the Secretary of State for Trade Industry (SSTI)’s responsibility to decide to clear the merger, refer to the CC, or take other action on the advice of the OFT.  However, should the SSTI refer the matter to the CC or OFT, these entities will exclusively concern themselves with ascertaining and managing any substantial lessening of competition. Other matters of public interest such as job losses, public opinion, and so on  will be of little importance to these institutions as they are not adequately equipped to asses them. In this sense, farmer’s concerns will only be of interest to the CC and OFT if a substantial lessening of competition can be demonstrated. 

We must again underline that larger mergers will fall under the EU Council Regulation No. 139/2004, which is further discussed below. 

6.
EUROPEAN COMPETITION LAW

European competition law may be of some limited assistance to farmers and small suppliers as they look to their position in the retail chain. It is likely that UK competition law will be of greater assistance to the UKFG’s objectives. While this report concentrates on EU competition law, there are national systems of competition law in every member state.  They largely mirror the EU system without the requirement that trade between member states be affected. As a part of a modernisation and decentralisation programme, since 1 May 2004 national competition authorities (NCAs) have taken over important responsibilities for the enforcement of EU competition law from the Commission.  The new system replaces prior notification and centralised authorisation (in Regulation No 17) with a directly applicable exception system (Regulation No 1/2003) based on decentralised application of the rules on competition and on reinforcement of ex post control. This reduces the Commission's work by enhancing the role of national authorities and courts in implementing competition law while ensuring it is uniformly applied. 

When considering the application of competition law to a particular situation it is useful to start from the perspective that this area of law, like any other, is not black and white.  The analysis involves major contributions by economists. Apart from resale price maintenance and price-fixing agreements which are never allowed, every agreement and market practice needs to be analysed in the context of the particular market. This involves analysing the relevant market, identifying the competitors, the suppliers and the customers, and then analysing the effect of the agreement or practice on the market.

7. ANTITRUST RULES

Article 81(1) of the EC Treaty prohibits agreements and concerted practices, commonly known as cartels. This prohibition applies both to horizontal agreements (at the same stage of production, processing or marketing) and to vertical agreements (the firms concerned operating at different stages of the economic and commercial process and not being in competition with one another). However, whether action is taken under Article 81 (1) will depend on whether the effect of the agreement on the relevant reaches the threshold set in the Commission’s “De Minimis Notice”.  Currently agreements between undertakings do not appreciably restrict competition under Article 81(1) where either: (a) the aggregate market share does not exceed 10% of the relevant market in the case of agreements between competitors’ affected by the agreement, or (b) the market share of each of the parties to the agreement does not exceed 15% of any of the relevant markets affected by the agreement in the case of agreements between companies that are not competitors (e.g. vertical agreements).

Further, the agreement must ‘influence trade between member states’ which has been applied by the ECJ to mean, “it must be possible to foresee with a sufficient degree of probability […] that the agreement in question may have an influence, direct or indirect, actual or potential, on the pattern of trade between Member States”.   Even if an agreement operates over an entire national market it is not clear whether this is, in itself sufficient to affect trade between Member States.  

Exemptions

However, many agreements are "exempted" on the basis that they do more good than harm. Even if an agreement satisfies all the criteria for infringing Article 81(1) it may be exempted under Article 81(3). This states that an agreement will be exempted if it will result in improvements to the production or distribution of goods or promote technical or economic progress, giving a fair share to consumers. The meaning of ‘economic progress’ in the context of Article 81(3) is contested. Richard Whish Competition Law (Lexis-Nexis London 2001) argues the exemptions under this article can be interpreted in two ways.  First, in a narrow sense, it would mean simply economic efficiency.  Equally it can be interpreted in a broader sense, which takes into account the impact of an agreement on a wider range of factors including the environment and employment. The effect of Article 81(1) is that agreements that squeeze producers may often be eligible for an exemption under Article 81(3) on the grounds of ‘economic progress’ which is passed onto the consumer in the form of lower prices. 

Enforcement

Since 1 May 2004 the enforcement of Article 81 has been in the hands of NCAs and national courts. Regulation 1/2003EC allows NCAs and national courts in Member States to apply the Treaty Articles on competition in full, where previously under Regulation 17/62EC only the Commission could provide an exemption under Article 81(3). The effect of this was that any action in a national court could effectively be halted until the Commission had ruled on whether the agreement qualified for an exemption under Article 81(3).

There are typical circumstances in which retailer agreements could potentially fall within the prohibition in Article 81.  These include, for example, buying alliances between retailers which involve agreements between competitors operating at the same stage of the supply chain.  Supply agreements can potentially fall within Article 81 if they impose undue restrictions on one or other parties. This could include, for example, agreements under which a supplier agrees to supply a product to a particular retailer on an exclusive basis. This could be a special product formulation or variety or a special pack size. It could even be an agreement under which the supplier has to agree not to supply the product at all to any other supermarkets, so that the supplier is totally dependent on that retailer. Whether a particular agreement falls foul of Article 81 and is unlawful will depend on the detailed wording of the agreement and its impact on the market. 

The issue of ‘dominant position’

The second arm of the EU’s anti-trust powers is Article 82 EC.  This prohibits the abuse of a dominant position. A dominant position is defined as a situation of economic power held by a firm which allows it to hinder effective competition in the relevant market. A company abuses this position when its behaviour influences the degree of competition or structure of the relevant market, for example, by: directly or indirectly imposing unfair prices on another party or other unfair trading conditions, limiting production, applying discriminatory terms to one customer compared to another and imposing unnecessarily onerous terms such as tying the sale of one product to another. 

From the UKFG’s perspective the key question is whether or not a supermarket is dominant in a particular market. The case law of the European Court of Justice (ECJ) indicates that for a firm to be considered dominant in a particular market. It is unlikely that any one supermarket will have this type of dominance over a particular market. 

More promisingly, in the case of Rewe/Meinl the Commission stated that ‘dependency’ (and possibility therefore dominance) arises at a much lower threshold than normal, possibly at the level of 22% of the suppliers market. Further, on the question of dominance in a number of recent decisions the ECJ has upheld the concept of ‘relative dominance’,   meaning that in certain cases dominance will be judged in terms of  a firm’s relative dependency on another company, as opposed to the whole market. In order to succeed in arguing this form of dominance, a farmer or small supplier needs to be able to prove that it has no other possible trading partner to whom it is able to sell its goods. In the UK the Competition Commission report on supermarkets made clear that retailers need to be restrained when they had more than 8% of the market, but in this case the Commission was not deciding on the question of dominance.

A supermarket that is considered to be dominant in a particular market will also need to be both abusing this dominant position and affecting ‘trade between member states’ to be in breach of Article 82EC.  The imposition by supermarkets of unfair purchase prices, directly or indirectly, or other unfair trading conditions may be considered an abuse.  The conduct of a supermarket operating across the entire UK market may have “repercussions on patterns of trade and competition in the Common Market”.  This is, however, no forgone conclusion, as discussed under Article 81 EC above.  

As with Article 81EC, we consider it unlikely that UKFG could be successful in bringing any action against a particular supermarket under Article 82EC. In particular, it is unlikely that a supermarket’s ‘dominance’ on any particular market could be established. While the concept of ‘relative dominance’ is more helpful to small suppliers and farmers it is unlikely that they would succeed in arguing that a particular supermarket or buying alliance was the only possible market for their goods. Furthermore the difficulty of bringing an action under Article 82EC in a national context, is illustrated by the OFT’s dismissal of a claim by Proudfoot that Tesco had infringed Section 18 Competition Act 1998 (the UK equivalent of Article 82EC). OFT held considered that Proudfoot had failed to establish that Tesco had abused a dominant position.

Other countries experiences

However, a number of European counties have considerably tougher laws that specifically outlaw an abuse of economic dependency. In Germany, paragraph 20 (3) GWB contains a provision that prohibits enterprises from using their market position, in the absence of objective justification, to put pressure on other undertakings to accord them preferential terms. In France, Book IV of the ‘Commercial Code’ prohibits sales below cost, contains obligations concerning general conditions of sales and invoices to ensure compliance, and prohibits the imposition of minimum prices as well as many provisions on unfair practices.  Equally, in Ireland the Restrictive Practices (Groceries) Order 1987 regulates certain aspects of competition in ‘grocery goods’. Its primary purpose is to prohibit the selling or advertising for sale of grocery goods below cost price. It also prohibits the payment or receipt of so-called ‘hello money’ where a supplier attempts to obtain preferential selling arrangements for its grocery goods in an outlet by offering the outlet cash or some other form of allowance. It also prevents suppliers or wholesalers from imposing resale price maintenance on resellers of their grocery goods, and prohibits price fixing between suppliers, wholesalers or retailers. Suppliers are obliged to keep written details of their standard terms and conditions for the supply of grocery goods for inspection by the Director of Consumer Affairs. Finally, suppliers must not discriminate against customers in applying their standard terms and conditions.

8.
RECENT DEVELOPMENTS IN EUROPEAN LAW

In this section we seek to provide potential starting points that the UKFG may wish to consider when thinking about lobbying at a European level.

a.
Proposal for a directive on Unfair Commercial Practices

The most relevant development is the “Directive concerning unfair business-to-consumer commercial practices in the internal market”.  The Directive will clarify the rights of the consumer and make cross-border trade simpler by replacing divergent national rules and case law with a single set of common, general provisions of unfair commercial practices distorting consumers’ economic behaviour. After the Council backed this agreement in May 2004, it is now awaiting a second reading in the parliament and could come into force as soon as 2006.  While this Directive does not contain provisions about ‘buyer power’  it does demonstrate that the Commission is considering issues very close to this concept and points to the possibility of lobbying DG Internal Market for recognition of the problems faced by small suppliers. Unfortunately, due to the position of this Directive in the legislative cycle it is too late to influence its content. 

b.
Draft Regulation on Sales Promotions

In October 2001, DG Internal Market produced a draft regulation on sales promotions. It is designed to open up the possibility of running pan-European sales promotion campaigns and to remove some of the protectionist rules which exist in some Member States. Originally the Commission had included in the draft a proposal to remove national restrictions on below cost selling. In the process of negotiating the legislation the European Parliament amended the proposal to allow Member States to decide whether to ban discounts on fixed-price products and whether or not to allow 'sales below cost' (i.e. below the retailer's actual costs). On 4 September 2002, a European Parliament report on the Sales Promotion Regulation was adopted with wording which allows the possibility for member states and national regulators to limit the prize value of sales promotions as well as insist that promoters must "provide sufficient information for any participant in the promotion to understand the likely chance of winning".  The regulation came into force on 1 January 2005.

The debates that took place in the process of negotiating the Draft Regulation on Sales Promotions illustrates (i) that the European political pressure is to remove the restriction on below cost selling rather than to impose them across the EU and (ii) in any event the question of below cost selling is a very sensitive political subject and not one that the Commission is likely to be able to harmonise for some time to come. 

9.
POSSIBILITIES FOR FURTHER LEGISLATION

a.
European Code of Conduct

In our view at this time there is little prospect of the EU considering an EU Code of Conduct for supermarkets, along the lines of that adopted in the UK. The response of the UK government to the problem of buyer power in adopting a code of conduct reflected a particular national market and political outlook. The Commission considers this area of policy classically national.  We recommend that UKFG focus lobbying of the Commission on a greater recognition of the problem of buyer power as a whole. The focus should be particularly on DG Internal market, DG Agriculture and DG Competition.

In the UK, an investigation into the retail market by the Competition Commission, published in 2000, found strong evidence of dominance of the retailer chain by large supermarket chain: requiring from some of their suppliers non-cost-related payments or discounts, imposing charges and making changes to contractual arrangements without adequate notice and unreasonably transferring risks from the retailer to the supplier.   The result of this report was a series of undertakings contained in a code of practice given to the Secretary of State for Trade and Industry in 2001 by retailers with a market share over 8% (Tesco, Asda, Sainsbury and Safeway) , which was designed to ensure fairer treatment of suppliers. The government did not seek to legislate to combat this problem, as they did not consider that consumer interests were harmed and they did not wish to fetter the freedom of the market. A review of the effectiveness of the code of practice published in 2004 concluded that it was not working effectively and had not resulted in any changes in the behaviour of supermarkets, mainly due to the unwillingness of suppliers to assert their rights under the code due to fears of reprisal by retailers.   An audit of the Code is now being carried out by PKF, an independent auditing firm, due to report in March 2005

b.
Below-cost selling

Given the widely different views of below cost selling taken in different member states, this is not an area in which the EU is likely to take action in the near future (see 8b). This view is also influenced by the problems encountered by France and Germany in the actual implementation of their respective bans.

Regulation of below-cost selling is an area in which practice differs widely across member states. While France and Germany, and to a degree Spain, have tough legislation that regards below cost selling as anti-competitive and undesirable, the UK and the Scandinavian countries do not recognise this as a problem and not an appropriate area for legislation.
French competition law provides for a ban on selling at a loss, as part of its measures to limit retailer buyer power and to protect small shopkeepers from the competitive pressures of large retailers. Article L. 442-2 of the Code de Commerce expressly prohibits below-cost selling and related advertising. Since the 1996 Loi Galland, the mere announcement of below-cost resale prices is prohibited and the fine has increased. Today, retailers selling goods below cost price on the French market are subject to a fine of up to € 75,000 and, the legal entity may be liable under the Penal Code according to Article L. 442-3 to a fine up to €375,000.  Equally since 1996, the cost price is defined in Article L. 442-2 as the unit price listed on the invoice plus transportation costs and applicable taxes. The result is that retailers cannot set retail prices below the invoice price for the goods and justify the practice by reference to off-invoice discounts, and especially co-operation agreements. This is the reason why large retailers, particularly Leclerc, regularly claim that the Loi Galland prevents them from lowering their prices’. The law prevents them from passing the price reduction due to co-operation agreements, on to consumers and so are asking for its abrogation.

In Germany, paragraph 20(4) GWB directly bans below-cost selling.  That provision states that the practice amounts to unfair hindrance of small and medium-sized enterprises where an undertaking with superior market power sells below cost price, with the exception of an occasional sale, unless there is an objective justification for doing so. Given that the vague legal terms used in the provision, such as “cost price”, have not yet been defined completely through administrative practice and court decisions, the Bundeskartellamt has begun the process of defining the concepts through developing principles of interpretation.  These stipulate the limits of permissible price competition in order to prevent intentional predation by powerful undertakings to the disadvantage of small and medium-sized competitors.

Spanish law also contains a specific prohibition for below costs sales under Article 14 of the Retailers Organization Act. However, this prohibition is far from absolute since the article recognizes some exceptions such as sales between retailers and distributors   and promotion sales.

c.
Action to limit supermarket developments

National rules covering building regulations are a classic area of domestic administrative competence rather than European; consequently the EU has no power to take action in these areas and is unlikely to gain any. Further, across the EU, building regulations are under the control of planning authorities (local rather than national in most countries) rather than competition authorities. However, France, Germany and the Netherlands do have control designed to limit the building of large retail outlets.

In France the Loi Royer 1973, created strict retail planning controls, under the control of Commissions Départementales d'Urbanisme Commercial (CDUC), later the Commissions Départementales d'Equipement Commercial (CDEC). There are bodies made-up of representatives from Chambers of Commerce, Chambers of Trade, consumers, and local people’s representatives. Only these commissions have the power to permit or refuse retail developments above a certain size (initially 1,000 sq metres; now 300 sq metres). In 1996, the Loi Raffarin enforced new restrictions, bringing the ‘call-in’ threshold down to 300 sq metres, and requiring a public utility inquiry (enquête d'utilité publique) for projects over 6,000 sq metres. The effect of these tighter controls and the decrease in the size of units falling foul of the process has meant that very few applications for planning permission have been granted for major out-of-town supermarkets/hypermarkets in recent years and there have been more extensions of existing supermarkets.

In Germany developers encounter few problems in obtaining planning permission for free-standing supermarkets with an area of up to 1,200 sq metres. However, it is extremely difficult to obtain approval for a shopping centre or large-scale retail agglomeration. Local retailers and neighbouring towns vehemently oppose new centres. Further, planners fear a decline of traditional town centres. For these reasons there are less than 300 shopping centres throughout the whole of Germany.

In the Netherlands large retail developments out of towns are subjected to restrictions imposed by national Government in order to protect retailers in the city centers. The system is divided into two parts. The first Grootschalige Detailhandelsvestigingen (GDV) allows locations for ‘concentrated large scale retail’ and the second Perifere Detailhandelsvestigingen (PDV) allows locations for ‘peripheral retail’.

As discussed above, it is unlikely that the EU will adopt legislation, this area as it is regarded to be domestic and local in nature, and it is difficult to foresee future circumstance that would alter this view. 

We recommend that UKFG focus its lobbying on the UK political process, with a view to influencing UK planning regulations, as farmers have done successfully in France and Germany.This could operate at two levels:

(a)
At the national level the Office of the Deputy Prime Minister should be lobbied on issues of principle,

(b)
At the local level, Local Authorities, responsible for individual planning decisions.

CONCLUSIONS AND RECOMMENDATIONS

In conclusion, the use of European competition law is of limited help to farmers and small suppliers, from both the developed and developing world, in curbing the power of supermarkets. 

The aim of competition law is limited, and traditionally limited to the protection of consumer interests.  In the retail sector this essentially means lower prices, though this may include other factors such as choice of products, availability, choice of retail outlet, ease of access and so on. As long as price reductions do not in some way affect consumers, there will be little room for competition law coming to the aid of farmers or small suppliers. In particular, factors other than price are given far less importance by both European and national competition authorities. In order to gain their interest in these areas a substantial lobbying effort would need to be undertaken.

The requirement under both Article 81 and 82 that ‘trade between member states’ be affected by an agreement, also limits the reach of European competition law. 

Until the problem of ‘buyer dominance’ is recognised as a significant problem by the European Commission, there is little chance of farmers and small suppliers succeeding in actions for abuse of dominant position. The Commission is unlikely to take action to limit below cost selling, introduce a code of conduct or limit retail floor space.  

UK competition law could be a more effective tool for the UKFG.  Here there is no need to show any trans-national effect on trade. 

In our view, it is the law of merger regulation (at both EU and UK level) rather than European competition law (Articles 81 and 82 EC) that will be of most use to the UKFG and is in this area that our recommendations are based.

The first of the two main elements of the proposed strategy, (1) the monitoring of mergers and the making of submissions on a regular basis, would entail that the UKFG:

a.
Intervene in retail mergers notified to the European Commission and notified to national competition authorities, particularly those notified to domestic competition authorities as a result of Regulation 1/2003 EU. 

b.
Intervene in other competition cases which are formally notified to the Commission, such as IRTS (International Retail and Trade Services) and similar cases..

c.
Make formal and informal submissions to national competition authorities and government officials, either in response to official requests or on own initiative.

d.
More generally the UKFG should get into the habit of making their views known to the authorities (especially DG Competition and Internal Market and the national competition authorities) on a regular basis. It is the experience of other lobbying groups that persistence pays off and eventually the Commission is likely to take account of the UKFG deamnds,

e.
To assist with lobbying the Commission we recommend that the UKFG look for like minded organisations in Brussels and in other member states.

f.
In general the UKFG needs to maintain a consistent line of argument, regularly intervening and promoting the same issues time and time again.

The second of the two main elements of the proposed strategy, (2) the monitoring developments in both European and national legislation and active participation in this respect, would entail that the UKFG followed points c.-f. above also in respect to legislation.  To some extent, the argument developed for one use, may be employed for the other purpose.  In an EU context, the European Parliament becomes a further institution to focus on, as with Parliament in the UK.   

About the UK Food Group

The UK Food Group is the leading UK network for non-governmental organisations working on global food and agriculture issues. The UK Food Group network represents a unique body of expertise and experience, with members drawn from national and international development, farming, consumer and environment organisations. The priority areas of action are trade policies, sustainable agriculture and the regulation of food and agriculture transnational corporations, through research, documenting global trends in food and agriculture, awareness raising, advocacy and facilitating South-North exchanges of experiences.
About the British Institute of International and Comparative Law 

http://www.biicl.org Charles Clore House, 17 Russell Square, London, WC1B 5JP
BIICL is a leading centre for research, publication and insight into the practical application of all aspects of international and comparative law. The Institute promotes the international rule of law and human rights by its activities in the fields of comparative law, international law and the conflict of laws, and in the fields of European law and Commonwealth law.

Resources:

Publication - ‘Food Inc: Corporate Concentration from Farm to Consumer’, 

Bill Vorley, UK Food Group, 2003 

http://www.ukfg.org.uk/docs/UKFG-Foodinc-Nov03.pdf
This report details the impact of buyer power on the food chain, examining its impact on farmers and farm workers, both in the North and the South.  It reveals how terms of trade for primary producers have declined and the gap between producer prices and retail prices has grown, accompanied by problems of access to markets for many of the world’s farmers. It examines the impact of the growing concentration of those companies who trade, process, manufacture and sell agricultural goods and the impact on major commodity chains, e.g. cereals sugar, coffee, dairy, pork, fruit and vegetables and clearly illustrates where the buying power ‘bottlenecks’ are. The report points to policies that can ensure more equitable trading relationships and provides options for re-balancing the markets to producers, national governments, businesses, ethical investment and civil society organisations and donor agencies. 

Website – Agribusiness Accountability Initiative 

http://www.agribusinessaccountability.org
Co-sponsored by the Centre of Concern and the National Catholic Rural Life Conference, the Agribusiness Accountability Initiative is a growing international network of academics, activists and food system experts who recognize that corporate concentration and vertical integration among transnational agro-food companies threaten the sustainability of the most important industry on earth – the global food system.
The UK Food Group network:  Action Aid, Baby Milk Action, Banana Link, Catholic Fund for Overseas Development (CAFOD), Catholic Institute for International Relations (CIIR), Christian Aid, Consumers International, Department of Health Management and Food Policy - City University, Farm Crisis Network, Farmers Link, Farmers World Network, Find Your Feet, Gaia Foundation, Garden Africa, Harvest Help, International Institute for Environment and Development (IIED), Intermediate Technology (ITDG), Methodist Relief Development Fund, New Economics Foundation, Oxfam GB, Panos Institute, Pesticide Action Network, The Royal Society for the Protection of Birds (RSPB), Save the Children, Scottish Catholic International Aid Fund (SCIAF), Sim-Pol, Susila Dharma Britain, Tearfund, War on Want, Womens Environmental Network, World Development Movement, WWF, UK. Observers: Greenpeace, Overseas Development Institute, Sustain.
UK Food Group, PO Box 100, London, UK, SE1 7RT, Tel: +44 (0)207 523 2369

Web: www.ukfg.org.uk Email: ukfg@ukfg.org.uk
PAGE  
2

